e s@ Sl gRI ‘ TR : 26305065

ARga @M - 1) BT BRITAT DI IUTE Yodb
JATETS!, IBHATEIE— 380015.

C BIge | : File No : V2(ST)136 /A-11/2015-16 Z fQal dm l3a6
9 ordieT 3T & ¢ Order-In-Appeal No.. AHM-SVTAX-000-APP-060 -16-17
fRf® Date : 03.08.2016 WRNI TR &I AN@ Date of Issue OS/D ?//K

A s e, STgE (STUTe-II) g TR

Passed by Shri Uma Shanker Commissioner (Appeals-Ii)
T e AR SRS MYEeR ERT WN el dmew |
Rt - ¥ R
Arising out of Order-in-Original No_SD-04/Ref-22/AK/2015-16Dated 27.11.2015
Issued by Assistant Commissioner, Div-IV, Service Tax, Ahmedabad

) arferrdt ®T ¥ U4 Ul Name & Address of The Appellants
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and. Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunatl is situated.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal. : :
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2. One copy of application or O.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982, :
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-depoéit an amount .. . .
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section

35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
T (i amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~>Provided further that the provisions of this Section shall not apply to the stay applicatidﬁ and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014, -
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty q;_.dyty?fand;k)penalty are in dispute,-or penalty, where
penalty alone is in dispute.” ‘/n:l.}' R e /\
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ORDER IN APPEAL

1, M/s Ace Security & Alied Services, 108, J.B. Park, Shopping Complex, Nr.
Dena Bank, Opp Sterling City, Bopal, Ahmedabad-58 (hereinafter referred to as
‘appellant’) has filled this appeal against Refund Order-In-Original No. SD-04/REF-
22/AK/2015-16 dated 27.11.2015 (hereinafter referred to as “impugned order”)
passed by the Asst. Commissioner, Service Tax, Div- IV, APM Mall, Satellité,
Ahmedabad (hereinafter referred to as "Adjudicating Authority”). Appellant

2, The facts of the case are that the appellant had filed a refund claim under
Section 11B of Rs. 2,17,034/- on 25.03.2015 on ground that they have wrongly paid
service tax on security service i.e “auxiliary educational service” provided to Indira
Gandhi National Open University (IGNOU). They were not liable to pay in terms of sr.
No. 9(g) of notification 25/2012read with circular No. 172/7/2013 ST dated
19.09.2013. Claim was for 2,17,034/- but amount was shown Rs. 2.50,517/- in

service tax column in Annexure-2,

Challan Payment dt in bank

Sr. No. statement amount
1 20 04.10.2013 34752
2 13 04.10.213 101146
3 3 29.03.2014 | 128130
4 1 29.03.2014 95530
5 nil 04.10.2012 103830
6 nil 04.10.2012 67436
7 nil 29.03.2013 75625
8 nil 23.03.2013 77230

683679

3. Show cause notice dated 12.08.2015 was issued to appellant informing the

discrepancy on which refund is rejection. It was informed that the Sr. 1 to 6 Invoice
were liable for rejection as refund in respect of these six invoices was filed after
expiry of one year from the relevant date; that the photocopies of carbon copies of
invoices were raised instead of original; that the invoices were hand written & do not
bear the service tax No. :that the invoices submitted was not serially numbered and
numbering on invoices was done in different pattern; that the Cheque No. 782312
/27.03.2014 trough which payment of Rs. 1,28,130/- was made is not appearing in

e
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transaction details; that the work sheet submitted was not verifiable as TDS, service
charge and service tax were different from the bill amount; that the Amount raise in
bill did not match with the amount received (credit) shown in bank particular.; that
Claimant failed. to establish that service tax charged by them was not passed

fully/partly to IGNOU hence refund was hit by unjust enrichment.

4, Adjudicating authority after hearing the appellant rejected the refund claim
accepting ground proposed in SCN to be true and on ground that exemption to
appellant on security service was not available as mega exemption notification
25/2012-ST was amended vide 06/2014—;ST dated 11.06.14 which include security
service making eligible from 11.06.2014. As regarding claiming exemption under
“auxiliary educational service”, It is held in impugned OIO that security service is
general nature service and it is not included in definition of “auxiliary educational
service” hence exemption is not grantable even for prior period also i.e. before
11.06.2014.

5. " Being aggrieved with the impugned order, the appellants preferred an appeal
on 25.01.2016 before the then Commissioner (Appeals-II). In ground of appeal
appellant has relied upon circular No. 172/7/2013 ST dated 19.09.2013 and no any

other arguments has been made.

6. Hearing in the matter was granted and held on 21. 07. 2014 Wthh was
attended by Shri Jitendrasing Sachetee, Advocate on behalf of the appellant who
reiterated the ground of appeal and submitted circular No. 172/7/2013 ST dated
19.09.2013. and argued that exemption is available to security service vide para 3
and 4 of said circular. ' |

Discussion and finding

7. I have carefully gone through the facts of the case, impugned orde:r, the
grounds of appeals, and the submissions made during the personal hearing and

written submission made by appellaht.
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has rejected refund of Service Tax on ground that-
(i) Refund in respect of 6 invoice is filed beyond one year of relevant date.

(if) from appellant documents submitted it can not be ascertained when, how, where
and what amount of service tax is deposited. Since refund amount is not

ascertainable and verifiable due to lack of clarity it was rejected.

(iii)Tax paying documents were not proper document under rule 4A of service tax
rule 1994 as invoices did not show service tax no, service tax value and tax payable

thereon etc. hence claim is correctly rejected.

(IV) Security service provided by to IGNOU in period 10/2012 to 02/2014 , no

exemption was available under notification 25/2012-ST.

9. Regarding time bar claim for six invoice no argument has been made by
appellant. I find that they have argued before adjudicating authority they have filed
claim only after IGNOU, service recipient vide their letter dated 18.11.2014 had
written to them for filing claim under 11B. I am in total agreement with adjudicating
in rejecting such flimsy argument. I uphold the OIO rejecting claim of six invoices on

limitation issue.

10. Regarding rejection of claim on merit argument of appellant has force.
Adjudicating authority holding that security service is not covered by “auxiliary
additional service” is without.any base in as much as taxability for the period prior to
11.06.2014 i.e prior to amendment in notification No. 25/2012- ST vide Notification
06/2014- ST dated 11.06.14. 1 find that this issue is addressed by board circular
No. 172/7/2013 ST dated 19.09.2013 at para 3 and 4. Circular No. 172/7/2013 -ST
dated 19.09.2013 at para 3 and 4 has clarified that -

A

“By virtue of the entry in the negative list and by virtue of the portion of
the exemption notification, it will be clear that all services relating to
education are exempt from service tax. There are many services provided
to an educational institution. These have been described as “auxiliary
educational services” and they have been defined in the exemption
notification. Such services provided to an educational institution are
exempt from service tax. For example, if a school hires a bus from a
transport .og,e,f@at@p inorder to ferry students to and from school, the
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trahsport services provided by the transport operator to the school are
exempt by virtue of the exemption notification.

It is also clarified that in addition to the services mentioned in the
definition of “auxiliary educational services”, other examples would be
hostels, housekeeping, security services, canteen, etc.

I hold that on merit exemption is available to IGNOU of security service.

11. Now I come to rejection of claim on ground of invoice not conforming to Rule
4A requirement. I find that CBEC has issued Circular No. 106/ 09 /2008-ST dated
' 11.12.2008 wherein some clarification has been give regarding filing of claim for
refund of service tax paid under notification No. 41/2007-ST dated 6/10/2007-. Same
instruction are also applicable for claiming any other type of refund also as without
proper document it is not possible to process the refund and not possible to ascertain
the deposition of payment in government exchequer. As regards incomplete

invoices/bills etc ,it has been clarified in said circular that .....,

v rule 4A of the Service Tax Rules, 1994 prescribes the statutory..

requirement.  Compliance  of this rule requires that the
invoices/challan/bills should be complete in all respect. Therefore, the
exporter claiming refund of service tax under notification No. 41/2007-
ST should ensure in their own interest that invoices/bills/challan should
contain requisite details (name, address and registration No. of servicé
provider, S. No. and date of invoice, name and address of service
receiver, description, classification and value of taxable service and the
service tax payable thereon). Refund claim cannot be allowed on the
basis of invoices not having complete details as required verification
cannot be carried out by the department on the basis of incomplete

invoices.”

12, I find that adjudicating authority has at para 6, 7 and 8 categorically
brought out that he is not able to ascertain the amount of refund for want of proper

payment particulars, taxable value and exact service tax paid and deposited thereon.

Moreover claimant has failed to establish that service tax charged by them is not
passed on to the IGNU. As per s'ectisy—l-l%(f?__g\ganctioning authority has to satisfy

himself that amount claimed as réfung,[iié,si"béé\ni:?ﬁéid. I am in complete agreement
s - N j:z /::"




&

V2(ST)136/A-1/2015-16

7

with adjudicating authority. I hold that refund has correctly been denied on ground of

unjust enrichment and on ground of invoice not conforming to rule 4A requirement.

13. In light of the above discussion, appeal filled by appeliant is rejected in

above terms.
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(UMA SHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD

ATTESTED

(R.R
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE,
AHMEDABAD.

By R.P.AD.

To,

M/s Ace Security & Alied Services,
108, J.B. Park, Shopping Complex,
Nr. Dena Bank, Opp Sterling City,

Bopal, Ahmedabad-58.

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.

3. The Additional Commissioner, Service Tax, Ahmedabad.

4. The Assistant Commissioner, Service Tax, Division -1V, Ahmedabad.

5. The Assistant Commissioner (Systems), Service Tax (HQ), Ahmedabad.

/6/.‘ PA to Commissioner (Appeals-IV), Central Excise, Anmedabad.

7. Guard File.
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